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Recourse to Force
State Action Against Threats and Armed Attacks
The nations that drafted the UN Charter in 1945 clearly were more
concerned about peace than about justice. As a result, the Charter
prohibits all use of force by states except in the event of an armed
attack or when authorized by the Security Council.
This arrangement has only very imperfectly withstood the test
of time and changing world conditions. It did not anticipate the
Cold War which incapacitated the Security Council through the
permanent members’ frequent recourse to the veto. In requiring
states not to use force in self-defense until after they had become
the object of an actual armed attack, the Charter failed to address
a growing phenomenon of clandestine subversion and of instantaneous nuclear threats. Perhaps most of all, the Charter failed to
make allowance for the dramatic rise in public support for human
rights.
Fortunately, although the Charter is very hard to amend, the
drafters did agree that it should be interpreted flexibly by the United
Nations’ principal political institutions. In nearly sixty years, the text
has undergone extensive interpretation through this practice. In this
way the norms governing use of force in international affairs have
been adapted to meet changing circumstances and new challenges.
The book also relates these changes in law and practice to changing
public values pertaining to the balance between maintaining peace
and promoting justice.
 .  is Murry and Ida Becker Professor of
Law and Director, Center for International Studies at New York
University School of Law.
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Summum ius summa iniuria
“Extreme justice is injustice”
Legal maxim cited by Cicero in De Officiis I, 10, 33. The
maxim, in slightly different form, is attributed to Terence
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1
The United Nations’ capacity for
adapting to radical changes of
circumstance

The legacy of Sir Hersch Lauterpacht
When, in 1933, Judge Lauterpacht wrote The Function of Law in the International Community, he reasoned from first principles that the world’s
legal system must be grounded in an absolute rule: “There shall be no
violence” by states. He described this as the “primordial duty of the law.”1
At the same time, he concluded prophetically that the League of
Nations’ Covenant would fall far short of establishing that rule in
law, let alone in fact. It was full of loopholes for aggressors and their
appeasers. Loopholes drew his scorn. “It is impossible,” he observed,
“in the scheme of things devised to secure the reign of law, to provide
machinery calculated to disregard the law . . .”2
Loopholes, as we shall see, are the subject of this study, which will
argue that they can be bad, but that they also have an important role to
play in saving law from itself.
After the Second World War, with Lauterpacht’s participation, the
Nuremberg tribunal was called upon to draw a much brighter line
than hitherto against aggression. So, too, at Dumbarton Oaks and San
Francisco, a UN Charter was written that makes absolute the obligation
of states not to resort to force against each other and to resist collectively
any breach of this prohibition.
New remedies, as we know from medicine, tend to produce unexpected side effects. Article 2(4) of the Charter seemingly cures the
Covenant’s normative ambiguities regarding states’ “threat or use of
force” against each other. It plugs the loopholes. But did it intend to
1
2

Hersch Lauterpacht, The Function of Law in the International Community 64 (1933).
Lauterpacht, The Function of Law in the International Community at 372–73.
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prevent a state – one facing imminent and overwhelming attack – from
striking first in anticipatory self-defense? Did it intend also to immunize against foreign intervention a state whose government is engaged
in genocide against a part of its own population? Are there circumstances in which the prohibition on recourse to force in effect endorses
that which itself is wholly unconscionable? Did the Charter try to plug
too many loopholes? Has the pursuit of perfect justice unintentionally
created conditions of grave injustice?
The use of force under the UN Charter system
On its face, the UN Charter, ratified by virtually every nation, is quite
clear-eyed about its intent: to initiate a new global era in which war is
forbidden as an instrument of state policy, but collective security becomes
the norm. Collective security is to be achieved by use of international
military police forces and lesser but forceful measures such as diplomatic
and economic sanctions. Recourse to such measures is to be the exclusive
prerogative of the United Nations, acting in concert.
This new way of ensuring peace and security was to be the prescribed
cure for the disorders so evident in the first half of the twentieth century:
passivity in the face of aggression – Manchuria, Ethiopia, Czechoslovakia – and the egregious pursuit through violence of narrowly perceived
national interests.
The Charter text embodies these two radical new concepts: it absolutely prohibits war and prescribes collective action against those who
initiate it. We are thereby ushered into the “post-war” era through
Charter text: Articles 2(4), 42, and 43.
Article 2(4) essentially prohibits states from using force against one
another. Instead, Articles 42 and 43 envisage the collective use of force
at the behest of the Security Council upon its determination – Article
39 – that there exist what Article 2(4) forbids, a threat to the peace,
breach of the peace, or act of aggression: one that must therefore be met
by concerted police action. Article 42 sets the parameters for collective
measures, including the deployment of military forces. Under Article 43,
such forces are to be committed by member states to the service of the
Security Council.
In the idealized world of the Charter, no state would ever again attack
another: and if one did, its aggression would be met by a unified and
overwhelming response made under the authority and control of the
Security Council.
2
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Even in 1945, however, there were doubts as to whether this idealized world order was as imminent as the post-San Francisco euphoria
predicted. Thus, two articles of the Charter provide alternatives, just
in case. Article 51 authorizes states to act alone or with their allies in
self-defense against any military aggression (“armed attack”) that the
Security Council might have failed either to prevent or to repel. Article
106 makes further provision for “transitional security arrangements” by
the five permanent Council members (Britain, China, France, Russia,
and the US). These may “consult with one another” on “joint action,”
if the Security Council is disabled, “for the purpose of maintaining international peace and security.” They are licensed to act in concert until
such time as the Council can “begin the exercise of its responsibilities.”
In this way, the Charter establishes a two-tiered system.
r The upper tier consists of a normative structure for an ideal world –

one in which no state would initiate armed conflict, but in which any
acts of aggression that did occur would be met by effective armed
force deployed by the United Nations or, for a transitional period, by
the Security Council’s five permanent members.
r A lower tier is to operate whenever the United Nations is unable to
respond collectively against aggression. Subject to certain conditions,
states may invoke an older legal principle: the sovereign right of selfdefense. Acting alone or with allies, the Charter authorizes members
to use force to resist any armed attack by one state on another until
UN collective measures come to the victim’s rescue. But they may do
so only after an actual armed attack.
Thus did the Charter visualize this bifurcated regime, one that postulates a common, absolute global response to aggression, but which
also makes realistic allowance for state action during the potentially prolonged transition from contemporary realpolitik to an ideal future of
UN-orchestrated collective security.
Both tiers, almost immediately, were seen to fail to address adequately
four seismic developments that, even as the Charter was being signed,
were beginning to transform the world.
One was the advent of the Cold War, which, because of the veto,
froze the Security Council’s ability to guarantee collective security under
Articles 42 and 43 of the Charter and precluded operation of Article 106’s
interim Big Power protectorate.
Another was the ingenuity with which states effectively and dangerously substituted indirect aggression – the export of insurgency and
3
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covert meddling in civil wars – for the sort of traditional frontal military
aggression the Charter system was designed to prohibit by Article 2(4)
and to repress by Article 42.
The third development was the technological transformation of
weaponry (nuclear, chemical, and biological) and of delivery systems
(rocketry). These “improvements” tended to make obsolete the Charter’s
Article 51 provision for states’ “inherent” right of self-defense. In an
effort to prevent the right of self-defense being used, in Lauterpacht’s
words, “to provide machinery calculated to disregard the law in a manner binding on the party which is willing to abide by the law,”3 Article 51
limits “self-defence” to situations where an “armed attack” has occurred.
However, the acceleration and escalation of means for launching an attack soon confounded the bright line drawn by the law, effecting a reductio
ad absurdum that, literally, seems to require a state to await an actual attack
on itself before instituting countermeasures. Inevitably, states responded
to the new dangers by claiming a right of “anticipatory self-defence.”
That claim, however, is not supported by the Charter’s literal text. And
“anticipatory self-defence,” too, is vulnerable to reductio ad absurdum. If every state were free to determine for itself when to initiate the use of force
in “anticipation” of an attack, there would be nothing left of Articles
2(4) and 51, or of Lauterpacht’s “primordial duty” to eschew violence.
The fourth development was a rising global public consciousness of
the importance of human freedom and the link between the repression
of human rights and threats to the peace. This link should have been
apparent from the history of Hitler’s rise from domestic tyrant to
global menace. But the text of the Charter puts human rights rather
at its periphery while focusing on the prevention of aggression. That
deliberate drafting choice reflected the concerns of some states that
the cause of human rights might be used to justify intervention in
their sovereign affairs. The drafters, of course, did not anticipate the
imminent end of colonialism and communism, the rise of a democratic
entitlement, and a tectonic shift in public values during the 1990s, each
of which altered perceptions of sovereignty and its limits.
All four of these developments might have been (and to some extent
were) foreseen, but the Charter’s text is not facially responsive to the
challenge of change. It, like other grand instruments written for the
long term, has had to meet the threat of obsolescence with adaption.
3

Ibid.
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Clark and Sohn, already in 1958, presented an elegant blueprint for
top-to-bottom overhaul.4 Such radical revision, however, by dint of
the Charter’s Chapter XVIII, could have been accomplished only
by an unachievable agreement among the deeply divided permanent
members of the Security Council.
Nevertheless, change there has been: far more extensive and profound
than is generally acknowledged. It has come about not by the formal process of amendment but by the practice of the United Nations’ principal
organs.
Adaptability of the Charter as a quasi-constitutional
instrument
The UN Charter is a treaty, one to which almost every state adheres.
This universality, alone, distinguishes it from the general run of international agreements. That the drafters of the Charter recognized its special
quality is evidenced by Article 103, which purports to establish an unusual principle of treaty law:
In the event of a conflict between the obligations of the Members of the United
Nations under the present Charter and their obligations under any other international agreement, their obligations under the present Charter shall prevail.

This legal primacy of the Charter over subsequent agreements can
only be construed as a “quasi-constitutional” feature. Clearly, it illustrates that the drafters intended to create a special treaty different from
all others.5 This difference becomes relevant when we consider the instrument’s capacity for adaption through the interpretative practice of
its organs and members.
There were spirited debates at San Francisco in 1945 about the
process by which the Charter would be interpreted. Some states argued
that this ought to be the exclusive prerogative of the Organization’s
judiciary, the International Court of Justice (ICJ). Others preferred to
leave each political organ free to interpret its own sphere of authority.
In the event, the Charter was framed so as to allow for interpretation
both by the political and the judicial organs.
4
5

Granville Clark and Louis B. Sohn, World Peace Through World Law (1958).
See Articles 58, 59 Vienna Convention on the Law of Treaties, May 23, 1969, 1152
U.N.T.S. 331 (1969); 8 I.L.M. 679 (1969). Entered into force 27 January 1980.
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But it is the political organs that have done most of this interpretative
work, especially but not solely with respect to the fraught boundary
between the United Nations’ jurisdiction and the jealously guarded
sovereignty of its members. In the words of Professor, now Judge,
Rosalyn Higgins: it “is . . . significant that at the San Francisco Conference the proposal to confer the point of preliminary determination [of
jurisdiction] upon the International Court of Justice was rejected.”6 For
example, two key questions regarding the interpretation of the Charter’s
important Article 2(7) – whether a matter is beyond the United Nations’
jurisdiction because it is “essentially within the domestic jurisdiction”
of states and whether, consequently, the United Nations is barred
from taking a proposed action because to do so would violate the
requirement not to “intervene” in such matters – usually are decided
by the political organ in the course of dealing with a crisis. “[S]uffice it
to say,” Higgins has concluded, “that the political organs of the United
Nations have clearly regarded themselves entitled to determine their
own competence.”7 Moreover, these interpretations of the Charter
are made in the relevant political organ not by a formal vote but as a
merged, or even submerged, part of its “decisions on the matter at issue,
and often . . . by implication.”8 While, under Article 96 of the Charter,
the International Court may be asked to render an advisory opinion,
Higgins stressed, judicial “consultation is not obligatory”9 and resort to
it has been infrequent, although not without significance.
What emerges from the vast legacy of recorded debates and decisions
of the principal political organs is that they tend to treat the Charter not
as a static formula, but as a constitutive instrument capable of organic
growth. Borrowing a phrase coined by the Imperial Privy Council
speaking of the Canadian constitution, the Charter is “a living tree.”10
Ordinary treaties are not “living trees” but international contracts
to be construed in strict accord with the black-letter text. Not so
the Charter. The Charter also differs from most treaties not only in
6

7
8
9
10

Rosalyn Higgins, The Development of International Law Through the Political Organs of the
United Nations 66 (1963) and n. 27, discussing the failure of a Greek proposal to give
sole kompetenz-kompetenz which secured 14–17 support, but not the necessary two-thirds
majority needed to amend the draft.
Higgins, The Development of International Law Through the Political Organs of the United Nations
at 66–67.
Ibid.
Higgins, The Development of International Law Through the Political Organs of the United Nations
at 67 and n. 34.
Edwards v. A.G. Canada [1930] A.C. 124 at 136 (P.C.).
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